
SCOTTISH GOVERNMENT CONSULTATION WON’T REMOVE LEGAL PROBLEM WITH REFERENDUM SAYS ADVOCATE GENERAL

Lord Wallace of Tankerness QC, the Advocate General for Scotland, has today said the Scottish  Government’s forthcoming consultation paper cannot conceivably produce a solution to the legal problem which prevents Holyrood holding an independence referendum.

Lord Wallace reiterated the UK Government’s legal view that the Scottish Parliament has no power to legislate for a referendum on independence and said it would make a great deal of sense for the First Minister and the Scottish Secretary to meet so that they can clear the path to a legal, fair and decisive referendum for the Scottish people.

The Advocate General said that any attempt by the Scottish Government to proceed with a referendum which is outside the Rule of Law would be ‘a very worrying step for a democratically elected government to take’. 

Lord Wallace will  give a lecture at Glasgow University on 20 January on Scotland’s constitutional future. Speaking ahead of that lecture Lord Wallace commented on the UK Government’s plans to facilitate a referendum on Scottish independence.
Lord Wallace said:

 ‘Let me be clear. The Government wishes the referendum to take place on a sound legal basis, thus avoiding court challenge. The Government has therefore proposed a solution that involves devolving power to the Scottish Parliament that would avoid a referendum bill being dragged through the courts.  It would make a great deal of sense for the First Minister and the Scottish Secretary to meet so that they can start clearing the path to a legal, fair and decisive referendum for the Scottish people. There is no reason to delay these talks while we await  the Scottish Government’s own consultation paper because there is nothing that could conceivably be in that document that will alter the legal position we face.

“The UK Government’s legal view is that the Scottish Parliament has no power to deliver a referendum on independence. It does not matter whether such a referendum is described as “advisory”, “consultative” or providing a basis for negotiations.  The Scottish Parliament has no power to legislate for a referendum on independence.  
“There are important consequences which follow from this.  One is that to proceed with a referendum that is outside of its legal powers would be to act contrary to the Rule of Law.  This is not a mere legal technicality as some commentators have suggested.  Government according to law is a fundamental principle of democracy.  To flout this principle would be a very worrying step for a democratically elected government to take.
“The second is that Scottish Parliament legislation paving the way for an unlawful referendum would be open to challenge in the courts.  That challenge could be initiated in the Court of Session by any individual or organisation with sufficient interest to bring proceedings.  It is important to note that a successful challenge in the courts could not only invalidate the outcome of the referendum – it could stop the referendum happening in the first place.
“The UK Government acknowledges the political mandate achieved by the SNP at the May 2011 election.  It is precisely because of this political mandate that the UK Government is offering means to ensure that the Scottish Parliament has the power to deliver a referendum that is fair, legal and decisive.  The Section 30 order included in the Government’s consultation paper would achieve this, and we are consulting in order to take the views of others on the issue. 
 “The UK Government is happy to discuss these crucially important constitutional issues.  As well as publishing the consultation itself, I look forward to a full airing of views at the question and answer session which will follow my public lecture.  I would also encourage both individuals and organisations to respond to the consultation “ 
Event Details
The UK Government has launched a consultation on Scotland’s Constitutional Future.  The consultation document, available at www.scotlandoffice.gov.uk/scotlandoffice/16424.html  seeks views on how to facilitate a legal, fair and decisive referendum.
The Advocate General for Scotland, the Rt Hon Lord Wallace of Tankerness, will be giving a public lecture on Scotland’s Constitutional Future at the invitation of the School of Law of the University of Glasgow.   At this timely event, the Advocate General will set out the UK Government’s conclusions on the competence of the Scottish Parliament to legislate for a referendum on independence.
The lecture will commence at 4.00pm on Friday 20 January 2012 in the Sir Charles Wilson Lecture Theatre and will be followed by a Question and Answer session. The event will finish at 5.30pm.

Attendance at the lecture is free of charge, but those wishing to attend should register with Jennifer.Crawford@glasgow.ac.uk.
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